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Re: MIR 6015
Dear Ms. Duncan:

Sir Elton John has received the complaint designated as MUR 6015 (the "Complaint”),
and hereby provides this response.

As set forth in more detail below, the Complaint is without merit and should be
dismissed. The Complaint alleges that Sir Elton John, a forcign national, violated the Federal
Election Campaign Act of 1971, as amended, (the "Act") by volunteering to perform a solo
concert at a fundraiser held by and for the benefit of Hillary Clinton for President (the
"Campaign"”). This claim is squarely foreclosed by Advisory Opinions issued by the Federal
Election Commission (the "Commission™) holding that foreign nationals such as Sir Elton John
can volunteer to perform for a campaign, and even solicit funds on behalf of a campaign, without
violating the Act or Commission regulations. Therefore, the Complaint fails to allege any facts
that, if true, would constitute a violation of the Act or Commission regulations. We respectfully
request that the Commission find no reason to believe that a violation of the Act has occurred
and dismiss the Complaint.

LOS ANGELES NEW YORK WASHINGTON. D.C. SAN FRANCISCO PALO ALTO
LONDON PARIS MUNICH BRUSSELS ORANGE COUNTY CENTURY CITY DALLAS DENVER
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BACKGROUND

On April 7, 2008, Sir Elton John traveled from Las Vegas, Nevada to New York, New
York to attend three events: the April 8, 2008 Breast Cancer Research Foundstion's Hottest Pink
Party Ever event at the Waldorf=Astoria; an April 8, 2008 interview that was pre-recorded for an
upcoming television program hosted by Elvis Costello; and the April 9, 2008 event entitled
*Elton and Hillary: One Night Only," which is the event at issue in the Complaint.

For many years, Sir Elton John has been a friend of both Hillary and Bill Clinton. Due in
no small part to their friendship, Sir Elton John performed a solo concert at Radio City Music
Hall in New York, New York on April 9, 2008 entitled "Elton and Hillary: One Night Only” (the
"Event”). The Event was a political fundraiser hosted by and for the benefit of the Campaign.
Sir Elton John volunteered to perform this solo concert, and he did not receive any compensation
for his performance from the Campaign or any other entity.

Aside from volunteering his name, time, and talents for the Event, Sir Elton John was not
involved with the Campaign in any way. The Event was planned, organized, and executed by
the Campaign. Sir Elton Jobn's involvement in the Event was limited to the direction of his
artistic performance and the direct and indirect control of the use of his name and likeness.

On May 20, 2008, Al Westcott (the "Complainant”) filed the Complaint with the
Commission. The Complaint contains two allegations, each of which are based on Sir Eiton
John's status as a foreign national. First, the Complaint alleges that Sir Elton John's volunteer
performance at the Event constituted a prohibited in-kind contribution to the Campaign by a
foreign national in violation of the Act and Commission regulations. Second, the Complaint
alleges that Sir Elton John's participation in the Event constituted prohibited involvement by a
foreign national in fundraising for a campaign. As detailed below, neither of these allegations
withstands scrutiny.
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THE COMPLAINT SHOULD BE DISMISSED

L Foreign Nationals May Volunteer to Give Speeches, Raise Money, and
Perform for Campaigns.

Foreign nationals are permitted to volunteer their uncompensated personal services to
campaigns. The Act prohibits a foreign national! from directly or indirectly making "a
contribution or donation of money or other thing of value . . . in connection with a Federal, State,
or local election.” 2 U.S.C. § 441e(a)(1XA) (2008). However, the Act specifically excludes
from the definition of the term "contribution” “the value of services provided without
compensation by any individual who volunteers on behalf of a candidate or political committee.”
2US.C. § 431(8XBXi). As the Commission has repeatedly held, this volunteer exemption to the
term "contribution” extends to foreign nationals, thereby permitting them to volunteer their
uncompensated personal services to a campaign without making a prohibited contribution. See,
e.g., AO 1987-25 at 2 (concluding that "any individual, including a foreign national, may
volunteer his or her uncompensated services to a candidate without making a contribution to that
candidate™).

Foreign nationals may volunteer to provide a wide armray of services to campaigns, such
as giving speeches and fundraising. In Advisory Opinion 2004-26, the Commission approved a
number of ways by which a foreign national may participate in campaign activities on a
volunteer basis. See AO 2004-26 at 2. Specifically, the Commission concluded that a foreign
national may, as an uncompensated volunteer, attend campaign events (such as rallies and
fundraisers), solicit funds from persons who are not foreign nationals, and give speeches at
campaign cvents. See id. at 2-3. See also AO 2007-22 at 3 (concluding that a foreign national's
uncompensated performance of various campaign activities, such as soliciting voter support for
the candidate, constitutes volunteer activity exempt from the definition of "contribution™). In
fact, the Commission has repeatedly concluded that a musician may volunteer his or her
uncompensated performance to a candidate without making a contribution to that candidate. See,
e.g., AO 2007-08 at 4 (stating that "the value of the performers' services would also be exempted
under 2 U.S.C. 431(8)(B)(i) and 11 CFR 100.74 from the definition of 'contribution™); AO 1980-
42 at 2 (concluding that a musician "may agree to provide free services to [a campaign] without
the value of those services being considered as a contribution either for limit purposes or for

1 The term "foreign national,” as defined by the Act, includes "an individual who is not a
citizen of the United States or a national of the United States (as defined in section
101(a)(22) of the Immigration and Nationality Act) and who is not lawfully admitted for
permanent residence, as defined by section 1101(a)(20) of title 8." 2 U.S.C. § 441e(bX2)
(2008).
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disclosure purposes™).2 On March 17, 2008, the Washington Post reported that Bob Biersack, a
Commission spokesperson, reaffirmed this conclusion while speaking about Sir Elton John's
performance at the Event, stating that "[m]usicians are permitted to donate their time and talents
to assist candidates even when the performers hail from foreign soil."3

Foreign nationals are only prohibited from engaging in a limited number of activities as
an uncompensated volunteer for a campaign — none of which is relevant or applicable here.
Foreign nationals cannot participate in campaign decision-making processes with regard to a
campaign's election-related activities, which include a foreign national's involvement in the
management of the campaign and the campaign's decisions regarding its receipts and
disbursements in connection with an election4 See AO 2004-26 at 3. Foreign nationals are also
prohibited from making a contribution to a campaign, whether from his or her personal funds or
by way of an uncompensated contribution of goods. Seeid Seealso2 U.S.C. § 441e(a)(1XA).
For example, the Commission has concluded that "the provision of an original work of art by a
foreign national artist to a political committee for use by the committee in fundraising was a
contribution and, hence, prohibited by 2 U.S.C. 441e." AO 2007-22 at 6 (discussing Advisory

2 These Advisory Opinions do not specifically address whether the value of a foreign national
musician's services are exempt under the volunteer exemption to the definition of
"contribution.” Nevertheless, the terms used in 2 U.S.C. § 441¢, such as "contribution," are
governed by the definitions and exemptions codified in 2 U.S.C. § 431, including the
volunteer exemption codified at 2 U.S.C. § 431(8)B)X(i). See AO 1987-25 at2. Asthe
Commission has already determined that the value of a musician's services are exempted
from the definition of a "contribution” under 2 U.S.C. § 431(8)X(B)(i), we agree with
Commission spokesperson Bob Biersack, quoted infra, that the value of a foreign national
musician's services are similarly exempted.

3 Matthew Mosk, Elton Jokn to Croon for Clinton, WASH. POST, Mar. 17, 2008, at
http://blog. washingtonpost.com/the-trail/2008/03/17/elton_john_to_croon_for_clinto_1.html.

4 These prohibitions are derived from 2 U.S.C. § 441e and 11 C.F.R. § 110.20(i), which
together "prohibit foreign nationals from participating in the decisions of any person
involving election-related activities,” including "directing, dictating, controlling, or directly
or indirectly participating in the decision-making process of any person, such as a
corporation, labor organization, political committee, or political organization with regard to
such person's Federal or non-Federal election-related activities, such as decisions concerning
the making of contributions, donations, expenditures, or disbursements in connection with
elections for any Federal, Stats, or local office or decisions concerning the administration of
a political committee.” AO 2004-26 at 3 (internal quotation marks omitted).
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Opinion 1981-51, and analogizing the uncompensated provision of a work of art in Advisory
Opinion 1981-51 to the uncompensated provision of printed materials by foreign nationals at
issue in Advisory Opinion 2007-22).

Il. The Complaint Should Be Dismissed for Failure to Allege a Viclation of the
Act or Commission Regulations.

The Complaint fails to allege any facts that constitute a violation of the Act or
Commission meet certain basic requirements. Specifically, a complaint must "contain a clear
and concise recitation of the facts which describe a violation of a statute or regulation over which
the Commission has jurisdiction." 11 C.F.R. § 111.4(d)(3) (2008). The Complaint alleges only
that Sir Elton John, a foreign national, volunteered to perform at the Event, a political fundraiser,
on behalf of the Campaign. These allegations, however, describe lawfid activity when viewed in
reference to the Act and Commission regulations and Advisory Opinions. Accordingly, the
Complaint fails to meet even the simple standard set forth by 11 C.F.R. § 111.4(d)3), and should
be dismissed.

The Act and Commission regulations and Advisory Opinions establish that Sir Elton
John's volunteer performance for the Campaign does not constitute a contribution to the
Campaign simply by virtue of his status as a foreign national. As detailed above, Commission
Advisory Opinions clearly hold that foreign nationals such as Sir Elton John may provide
uncompensated volunteer services - including giving speeches, fundraising, and performing
concerts — without making a prohibited contribution. See AO 2007-22; AO 2007-08; AO 2004-
26; AO 1987-25; AO 1980-42. As Commission spokesperson Bob Biersack recently stated,
"foreign nationals may volunteer and may even solicit contributions from non-foreign nationals,
provided they are not soliciting other foreign nationals."S

no facts alleged in the Complaint that, if true, would describe a violation of the Act or
Commission regulations. Accordingly, the Complaint falls far short of even the low bar set by
11 C.F.R. § 111.4(dX3), and should be dismissed.

5 "Wash. Times' McCaslin misrepresented FEC spokesman, advisory opinions, to raise
questions about Clinton's Elton John Concert," MEDIA MATTERS FOR AMERICA,
http://mediamatters.org/items/200803270011.
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IIl. Sir Eliton John Has Not Viclated the Act or Commission Reguistions.

Even if the Commission finds that the Complaint satisfies the requirements of 11 C.F.R.
§ 111.4(d)X3), the Complaint nevertheless should be dismissed, as Sir Elton John's performance
at the Bvent did not violate the Act or Commission regulations. Sir Elton John volunteered to
perform a solo concert for the benefit of the Campaign. He was not compensated in any way —
either by the Campaign or by any other entity or individual — for his volunteer service.
Accordingly, his performance falls within the volunteer activities exempted from the definition
of "contribution” by 2 U.S.C. § 431(8)(BX(i) and expressly approved by Commission Advisory
Opinions. See AO 2007-22; AO 2007-08; AO 2004-26; AO 1987-25; AO 1980-42.

Furthermore, the unsubstantiated comments that Sir Elton John allegedly made at the
Event — even if we assume that he made them — did not violate the Act or Commission
regulations. Foreign nationals, such as Sir Elton John, are permitted to give speeches at
campaign events and solicit furxds from persons who are not foreign nationals, as long as they do
not participate in campaign decision-making proccsses with regard to a campaign's election-
related activities, which include a foreign national's involvement in the management of the
campaign and its decisions regarding its receipts and disbursements in connection with an
election. See AO 2004-26 at 3. As Sir Elton John's involvement with the Campaign was at all
times limited to the uncompensated contribution of his volunteer services in furtherance of his
performance at the Event, and did not include any prohibited participation in the management of

the Campaign or its decision-making processes, he was at all times in compliance with the Act
and Commission regulations.

Finally, Sir Elton John did not make any contributions — whether direct or in-kind — to the
Campaign pursuant to his performance or otherwise. To the best of Sir Elton John's knowledge,
the vast majority of the costs associated with the Event were paid directly by the Campaign,
including the costs associated with renting the venue, as well as marketing and producing the
Event. Nevertheless, both prior to and after the Event, Sir Elton John and J. Bondi, Inc., the
entity responsible for the financial and logistical aspects of all performances by Sir Elton John in
North America, reviewed their finances to ensure that any and all costs associated with the Event
are paid for or reimbursed by the Campaign. To ensure its compliance with the law, J. Bondi,
Inc. invoiced the Campaign both before and after the Event for each and every cost that has been
identified as relating to the Event, which total nearly $67,000.00 to date, and will continue to
invoice the Campaign if any additional costs related to the Event are identified. See Attached
Invoices at Exhibit A. Accordingly, Sir Elton John provided the Campaign only with
uncompensated volunteer services as he is permitted to do under 2 U.S.C. § 431(8)XBXi).
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CONCLUSION

The Complaint fails to allege any facts that, if true, would constitute a violation of the
Act or Commission regulations. The filing of such a meritless complaint not only wastes the
Commission's valuable time and limited resources; it victimizes legitimate participants in our
political system. Sir Elton John at all times complied with the Act and Commission regulations
while generously volunteering his time and talents to the Campaign. Accordingly, we
respectfully request that the Commission find no reason to believe that Sir Elton John violated
any provision of the Act or Commission regulations and close this matter at its carliest
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